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INTRODUCTION 
 

Consider the following two excerpts taken from recorded deliberations 
in a capital jury decision-making experiment that we conducted some years 
ago.1 Both “jurors” heard the exact same penalty phase case, including evi-
dence that the defendant, “Mitchell Hall,” had been severely abused by his 
stepfather as a child and suffered a number of other problems as he grew up. 
Both jurors were White men who came to the study expressing the same 
level of general support for the death penalty. A key difference between 
them, however, was that Juror 305-5 viewed the version of the penalty trial 
in which Mitchell Hall was depicted as White, whereas Juror 403-4 viewed 
the version in which Hall was Black. Here is how they argued for their re-
spective positions in the simulated juries during deliberations: 

I could really identify with the defendant, because that is a story that I hear all too 
often and have experienced exactly the same thing in my own family that he expe-

  
 ∗ We continue to owe a deep debt of gratitude to the late David Baldus for his 
trailblazing efforts in closing the gap between the empirical realities of the American death 
penalty and the political and legal fictions that keep it alive. His work has long influenced 
and inspired our own, including the research that we discuss in this Article. 
 ∗∗ University of California, Irvine. 
 ∗∗∗ University of California, Santa Cruz. 
 1. Mona Lynch & Craig Haney, Capital Jury Deliberation: Effects on Death Sen-
tencing, Comprehension, and Discrimination, 33 LAW & HUM. BEHAV. 481 (2009) [hereinaf-
ter Capital Jury Deliberation]; Mona Lynch & Craig Haney, Mapping the Racial Bias of the 
White Male Capital Juror: Jury Composition and the “Empathic Divide,” 45 LAW & SOC. 
REV. 69 (2011) [hereinafter Mapping the Racial Bias]. 
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rienced. I didn’t go out and kill anybody and our case may not have been so bad as 
his family’s, but everything that was . . . done in that family by that stepfather was 
done by my father in my family. So I put myself in that position, if I did snap, like 
he did. I guess, because I could relate to it so much, I could be more empathic. (Ju-
ror 305-5, arguing for a life sentence.) 

I don’t need to know that this guy was whipped. I feel bad for him. I don’t need to 
know about his three kids. I feel bad for them. I grew up without a dad, so I feel 
bad for them. ALL I need to know is that this guy went and came back with his 
socks [and stuffed them down the victim’s throat and killed him]. (Juror 403-4, ar-
guing for a death sentence.)2 

Although we concede that two short deliberation excerpts prove very 
little about the way that race influences death penalty decision making, we 
believe they are poignant illustrations of a psychological phenomenon that 
we will argue continues to plague capital juries: a tendency for White ju-
rors—especially White male jurors—to interpret many common penalty 
phase facts and circumstances as potentially mitigating for a White defend-
ant but to see those same things as irrelevant or even aggravating for a de-
fendant who is Black. Indeed, the above contrasting quotations seem to 
epitomize what one of us earlier termed the “empathic divide”3 that sepa-
rates capital jurors from defendants, and the way that the racial dynamics of 
a case can significantly reduce the chances that it will ever be traversed. 

Thus, Juror 305-5 was able to see and appreciate the defense penalty 
phase evidence in human terms and to attach exactly the mitigating signifi-
cance to it that the defendant’s lawyers intended and hoped it would have. 
He not only drew parallels between his own life experiences and those of 
the White defendant, but also explicitly cited the “empathic” feelings these 
connections produced in him as the basis for his life verdict. On the other 
hand, Juror 404-3, who sat in judgment of a Black defendant who was de-
picted as having committed exactly the same criminal acts and experienced 
exactly the same troubled life history, was unable or unwilling to use his 
insights into the defendant’s problematic background as a way of under-
standing his violent behavior, or to mitigate his level of culpability as a re-
sult. Although he said he felt “bad” for the Black defendant and his family, 
he immediately discounted the implications of those feelings and asserted 
that the circumstances of the murder itself were “all” that he needed to 
know in order to sentence Hall to death. 

As Anthony Amsterdam recently observed, “A cardinal feature of the 
death penalty in the United States has always been its racially biased use.”4 
In the early history of the death penalty, of course, its racially biased use 
  
 2. Transcript on file with authors. 
 3. Craig Haney, Condemning the Other in Death Penalty Trials: Biographical 
Racism, Structural Mitigation, and the Empathic Divide, 53 DEPAUL L. REV. 1557 (2004). 
 4. Anthony G. Amsterdam, Opening Remarks: Race and the Death Penalty Before 
and After McCleskey, 39 COLUM. HUM. RTS. L. REV. 34, 35 (2007). 
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was explicit, and capital punishment operated within a larger legal system in 
which de jure racial animus was codified by law. The fact that even now—
decades after the passage of anti-discrimination laws and the implementa-
tion of legal doctrines intended to drastically reduce the role of extra-legal 
factors like race—this “racially biased use” is still one of the death penalty’s 
cardinal features requires explanation. In this Article we try to provide some 
of that explanation by briefly examining the problem of racial bias in capital 
cases generally and its operation within capital juries in particular, as well 
as addressing some of the ways that it might be effectively remedied. 

In Part I we provide a brief summary of the empirical research that 
demonstrates the way that juror demographics and defendant race interact to 
produce race-based death sentencing. Part II explores some of the psycho-
logical dynamics that we believe are at the core of discriminatory death 
sentencing by capital jurors, particularly the tendency of White jurors to 
more often sentence Black defendants to death. In Part III, after briefly ex-
amining some of legal approaches that have been used to address this prob-
lem in the past, as well as the evidence of how and why they have fallen 
short of doing so, we propose a set of reforms that focus more precisely on 
the core psychological issues that we believe are at the heart of this prob-
lem. 

I. PERSISTENT RACE-BASED DEATH SENTENCING IN THE “MODERN ERA” 
OF CAPITAL PUNISHMENT 

A wealth of empirical evidence collected over the last several decades 
has documented the way that race continues to influence death sentencing. 
Indeed, it has persisted well into the “modern” post-Furman era of capital 
punishment, a time when the influence of extra-legal variables on juror de-
cision making was supposed to have been brought under control.5 Much of 
this research owes its inspiration to the late David Baldus who, along with 
his colleagues, pioneered the use of sophisticated regression analytic tech-
niques to examine the important role that race plays in actual capital cases. 
By controlling for and parceling out the influence of many competing, po-
tentially explanatory variables, regression analysis has allowed researchers 
to make a strong case that all stages of the capital trial process—from charg-
ing decisions to jury penalty phase verdicts—are influenced by racial fac-
tors. The large-scale study that Baldus and his colleagues conducted on the 
influence of race on death sentencing in the state of Georgia was the basis 

  
 5. Furman v. Georgia, 408 U.S. 238 (1972). 
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of the constitutional challenge in McCleskey v. Kemp,6 and has since be-
come the “gold standard” of such studies.7 

Following Baldus’s lead, numerous scholars have used regression 
analysis to document the influence of race (particularly victim race) on 
death penalty decision making in a number of other states, including Cali-
fornia,8 Florida,9 Illinois,10 Maryland,11 Mississippi,12 Missouri,13 Nebraska,14 
New Jersey,15 North Carolina,16 and South Carolina.17 One of the most con-
sistent findings in these studies has been that prosecutors are significantly 
less likely to initially seek and subsequently pursue the death penalty in 
cases where the victims are non-White. This suggests that, in some sense, 
prosecutors seem to comparatively “devalue” victims of Color.18 The same 
kind of racial bias—an apparent devaluing of non-White victims—persists 
into the actual sentencing stage of a capital trial as well, although with 

  
 6. 481 U.S. 279 (1987). 
 7. DAVID C. BALDUS, GEORGE WOODWORTH & CHARLES A. PULASKI, JR., EQUAL 
JUSTICE AND THE DEATH PENALTY: A LEGAL EMPIRICAL ANALYSIS (1990); see also David C. 
Baldus, George Woodworth & Catherine M. Grosso, Race and Proportionality Since 
McCleskey v. Kemp (1987): Different Actors with Mixed Strategies of Denial and Avoid-
ance, 39 COLUM. HUM. RTS. L. REV. 143, 151 (2007-2008). 
 8. Glenn L. Pierce & Michael L. Radelet, The Impact of Legally Inappropriate 
Factors on Death Sentencing for California Homicides, 1990–1999, 46 SANTA CLARA L. 
REV. 1 (2005). 
 9. Michael L. Radelet & Glenn L. Pierce, Choosing Those Who Will Die: Race and 
the Death Penalty in Florida, 43 FLA. L. REV. 1 (1991). 
 10. Samuel R. Gross & Robert Mauro, Patterns of Death: An Analysis of Racial 
Disparities in Capital Sentencing and Homicide Victimization, 37 STAN. L. REV. 27 (1984). 
 11. Raymond Paternoster et al., Justice by Geography and Race: The Administration 
of the Death Penalty in Maryland, 1978-1999, 4 MARGINS: U. MD. L. J. OF RACE, RELIGION, 
GENDER & CLASS 1 (2004). 
 12. Gross & Mauro, supra note 10. 
 13. Katherine Barnes, David Sloss & Stephen Thaman, Place Matters (Most): An 
Empirical Study of Prosecutorial Decision-Making in Death Eligible Cases, 51 ARIZ. L. REV. 
305 (2009). 
 14. David C. Baldus et al., Arbitrariness and Discrimination in the Administration 
of the Death Penalty: A Legal and Empirical Analysis of the Nebraska Experience (1973-
1999), 81 NEB. L. REV. 486 (2002). 
 15. Baldus, Woodworth & Grosso, supra note 7, at 151-52. 
 16. Gross & Mauro, supra note 10. 
 17. Michael J. Songer & Isaac Unah, The Effect of Race, Gender, and Location on 
Prosecutorial Decisions to Seek the Death Penalty in South Carolina, 58 S.C. L. REV. 161 
(2006). 
 18. See U.S. GEN. ACCOUNTING OFFICE, GAO/GGD–90–57, DEATH PENALTY 
SENTENCING: RESEARCH INDICATES PATTERN OF RACIAL DISPARITIES (1990) for an early 
comprehensive review of state level studies. This report indicated that 82% of all studies 
found a robust race-of-victim effect, which was especially influential at the earliest stages of 
case processing. Id. at 5. 



 Racialized Decision Making on the Capital Jury 577 

somewhat less effect.19 Nonetheless, otherwise similarly situated defendants 
convicted of killing Whites are more likely to receive a death sentence than 
those convicted of killing Blacks.20 Some of this research also indicates the 
cases that are most likely to be pursued capitally and to end with death sen-
tences are ones in which Black defendants are accused and subsequently 
convicted of killing White victims.21 

For example, Raymond Paternoster and his colleagues looked at the 
multiple decision-making stages in the handling of death-eligible homicides 
in the state of Maryland, in an attempt to determine the points in the legal 
process at which the racial characteristics of the cases influenced out-
comes.22 Because very different local prosecutorial policies and practices 
can greatly influence these patterns, the researchers examined race effects at 
a county-by-county level.23 Their findings suggested that prosecutorial dis-
cretion accounted for much of the race-of-victim effect, but that those biases 
were not corrected at later stages.24 Most significantly, they found that 
Blacks charged with killing Whites were the most disadvantaged at each 
stage of the process, resulting in a cumulative biasing effect.25 

Several recent studies have documented racial bias against Black de-
fendants, apart from the interactive effect that the race of defendant has with 
the race of victim. This work suggests that race-based discrimination against 
a capital defendant is especially likely to operate in the juries’ penalty phase 
decision making.26 In one such study, Baldus and his colleagues tried to 
eliminate the role of county-by-county variations in population de-
mographics and differences in local prosecutorial practices by focusing on a 
single county-level jurisdiction.27 Of course, because death-eligible cases 
  
 19. David C. Baldus et al., Racial Discrimination and the Death Penalty in the Post-
Furman Era: An Empirical and Legal Overview, with Recent Findings from Philadelphia, 83 
CORNELL L. REV. 1638, 1714 (1998). 
 20. See section IV.B. of Jules Epstein, Death-worthiness and Prosecutorial Discre-
tion in Capital Case Charging, 19 TEMP. POL. & CIV. RTS. L. REV. 389 (2010), for a recent 
review of the empirical evidence at all stages of case processing.  
 21. Raymond Paternoster & Robert Brame, Reassessing Race Disparities in Mary-
land Capital Cases, 46 CRIMINOLOGY 971 (2008); Thomas J. Keil & Gennaro F. Vito, Race 
and the Death Penalty in Kentucky Murder Trials: An Analysis of Post-Gregg Outcomes, 7 
JUST. Q. 189 (1990); Baldus, Woodworth & Grosso, supra note 7; Gross & Mauro, supra 
note 10. 
 22. Paternoster et al., supra note 11, at 2-3. 
 23. Id. at 12. 
 24. Id. at 38. 
 25. See id. at 26, in which the authors suggest that “the proportion of cases involving 
a black offender and a white victim increases dramatically as a defendant move[s] further 
into the process.” 
 26. Baldus, Woodworth & Grosso, supra note 7. 
 27. Baldus et al., supra note 19, at 1662; see Barnes, Sloss & Thaman, supra note 
13, at 305-07, for a sustained discussion of the importance of intra-state geography on death 
sentencing patterns. 
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are relatively small in number, and death sentences are extremely rare with-
in the scope of criminal cases, it is difficult to find jurisdictions large 
enough to mount county-level regression studies. Baldus and his colleagues 
were able to accomplish exactly this by using homicide case data from the 
city and county of Philadelphia, Pennsylvania.28 

Specifically, they looked at six decision points in the entire death pen-
alty decision-making process and found that race-of-defendant effects were 
especially pronounced at the jury sentencing stage.29 After controlling for a 
host of other variables, Black defendants were still significantly more likely 
to receive a death sentence at the hands of Philadelphia capital juries.30 The 
race-of-victim effects were also manifested in the juries’ decision making—
Philadelphia juries were more likely to reach death verdicts in White victim 
cases—but they were somewhat weaker than the race-of-defendant effects.31  

In order to better understand the components of this racialized deci-
sion-making process, Baldus and his colleagues also looked at whether 
Philadelphia capital juries handled mitigating evidence differently as a func-
tion of the race of the defendant.32 Mitigation—whether and how much of it 
capital juries find and how they use it in their deliberation—is critically 
important in every death penalty trial. It is literally the only thing that stands 
between a capital defendant and a death sentence in virtually every instance. 
However, mitigation is an especially important issue under Pennsylvania 
law because the state death penalty statute requires that a death verdict be 
rendered in every case where the jury finds that statutory aggravation is 
present but that mitigation is not.33 

In fact, Baldus and his colleagues found that capital juries were much 
more likely to give credence to mitigating evidence that was offered on be-
half of non-Black defendants, whereas they gave little weight to such evi-
dence when the defendant was Black.34 The same kind of discounting of 
mitigation occurred in those cases where there were non-Black victims.35 

  
 28. Baldus et. al., supra note 19. 
 29. Id. at 1715 (concluding, “The Philadelphia results are distinguishable from those 
estimated in earlier studies in the South in that the principal source of the race disparities in 
Philadelphia is jury, rather than prosecutorial, decision making.”). 
 30. See, e.g., id. at 1698 tbl. 8 (showing that when controlling for defendant culpa-
bility, the ratio of death sentences between Black defendants and non-Black defendants was 
2.7, a difference that was significant at the .005 level). 
 31. See id. at 1697 tbl. 7 (showing that when controlling for defendant culpability, 
the ratio of death sentences between non-Black victim and Black victim cases was 1.5, a 
difference that was significant at the .02 level). 
 32. Id. at 1701. 
 33. See id. at 1647 (providing details about the unusual sentencing procedure in 
Pennsylvania). 
 34. See id. at 1702-09 tbl. 10 (weighing by race of defendant and race of victim). 
 35. Id. 
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Taken together, these analyses of actual case outcomes document the 
role of racial factors in various stages of the administration of the death 
penalty and also provided important insights about the kinds of cases that 
seem particularly prone to race effects. As powerful as this methodological 
approach has proven to be, however, it does not lend itself to a systematic 
examination of why the race-based disparities occur, especially at the level 
of individual decision makers. The social and psychological processes that 
presumably underlie discriminatory death sentencing must be explored in 
other ways. 

Two approaches in particular have been used to study the way that ra-
cial factors have operated in at least one key stage of the death sentencing 
process—capital jury decision making.36 One has entailed conducting in-
depth interviews with former capital jurors about their trial experiences.37 
Thus, starting in the early 1990s, Capital Jury Project (CJP) researchers 
began conducting systematic post-verdict interviews with persons who had 
served as capital jurors, questioning them extensively about their jury deci-
sion-making process.38 They have now completed interviews with nearly 
1200 former capital jurors who sat on 353 different juries in 14 different 
states.39 The CJP data have proven invaluable in illuminating a number of 
key issues, including how jurors report being individually and collectively 
influenced by various aspects of the cases on which they sat.40 Several CJP 
studies have specifically examined the influence of the individual juror’s 

  
 36. There are no empirical studies that examine prosecutorial decision making out-
side of the above-described regression analyses of case outcomes. This gap is problematic 
because prosecutorial discretion in charging and plea negotiating appears to play a significant 
role in creating and maintaining racial disparities in criminal and capital case outcomes. See 
Angela J. Davis, Racial Fairness in the Criminal Justice System: The Role of the Prosecutor, 
39 COLUM. HUM. RTS. L. REV. 202 (2007) for a discussion of this issue as it pertains both to 
noncapital and capital cases; see also Jeffrey J. Pokorak, Probing the Capital Prosecutor’s 
Perspective: Race of the Discretionary Actors, 83 CORNELL L. REV. 1811, 1817-18 (1998), 
where Pokorak studied the race of the prosecutors in each state who are responsible for death 
penalty cases and found that, as a group, they are “almost entirely white.” Id. at 1817. Specif-
ically, of the 38 active death penalty states at the time of the study, 18 had 100% White deci-
sion makers in these key prosecutorial positions. Id. Only Maryland had more than 8% who 
were of Color. Id. 
 37. What is the Capital Jury Project?, UNIV. ALB., ST. UNIV. N.Y., 
http://www.albany.edu/scj/13189.php. 
 38. Id. 
 39. Id. 
 40. William J. Bowers, Benjamin D. Steiner & Marla Sandys, Death Sentencing in 
Black and White: An Empirical Analysis of the Role of Jurors’ Race and Jury Racial Compo-
sition, 3 U. PA. J. CONST. L. 171, 189-90 (2001); William J. Bowers, Marla Sandys & Thom-
as W. Brewer, Crossing Racial Boundaries: A Closer Look at the Roots of Racial Bias in 
Capital Sentencing when the Defendant is Black and the Victim is White, 53 DEPAUL L. REV. 
1497, 1499-1500 (2004); BENJAMIN FLEURY-STEINER, JURORS’ STORIES OF DEATH: HOW 
AMERICA’S DEATH PENALTY INVESTS IN INEQUALITY 30-37 (2004). 
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demographic characteristics, the group-level demographic make-up of the 
juries, and the race of the capital defendant and victim on the sentencing 
outcome in the case.41 

Two distinct and important patterns have emerged in these studies. In 
what CJP researchers have termed the “white male dominance,” they found 
that the presence of five or more White male jurors on a jury was associated 
with a much higher rate of death sentencing in cases where there was an 
Black defendant and White victim.42 On the other hand, a so-called “Black 
male presence effect” occurred when one or more Black male jurors were 
present in the same kinds of cases to substantially reduce the chances of a 
death verdict.43 Their interview data suggested that these overall patterns 
were a function of the fact that White and Black men typically came to very 
different conclusions about what they perceived to be the Black defendant’s 
remorsefulness, dangerousness, and his “cold-bloodedness.”44 Moreover, 
they found that Black men reported being more empathic toward the de-
fendants in these cases than any other category or group of juror.45 

Other CJP studies also have found that race of the juror can matter in 
capital case outcomes. For instance, Eisenberg, Garvey, and Wells found 
that Black jurors in South Carolina were much less likely than Whites to 
choose death in the first vote of penalty deliberations.46 Although Black and 
White jurors did not differ by the time of final vote,47 the first vote did mat-
ter in shaping the final sentencing outcome. Specifically, Eisenberg et al. 
found that the proportion of life to death votes at first ballot was the single 
largest predictor of final sentence.48 Consequently, the racial composition of 
the juries had the potential to significantly influence the final verdict, above 
and beyond the other facts of the case. 

Using the same interview dataset from South Carolina, Garvey exam-
ined the role that jurors’ emotions played in their assessments of capital 
cases and whether that role varied as a function of the racial characteristics 

  
 41. Bowers, Steiner & Sandys, supra note 40; FLEURY-STEINER, supra note 40. 
 42. Bowers, Sandys & Brewer, supra note 40, at 1501. 
 43. Id. 
 44. Id. at 1531-32. 
 45. Id. at 1501; see also Thomas W. Brewer, Race and Jurors’ Receptivity to Miti-
gation in Capital Cases: The Effect of Jurors’, Defendants’, and Victims’ Race in Combina-
tion, 28 LAW & HUM. BEHAV. 529 (2004) (analyzing CJP data that includes all combinations 
of victim and defendant races). 
 46. Theodore Eisenberg, Stephen P. Garvey & Martin T. Wells, Forecasting Life 
and Death: Juror Race, Religion, and Attitude Toward the Death Penalty, 30 J. LEGAL STUD. 
277, 279 (2001). 
 47. This makes sense in that juries are under immense pressure to agree on a sen-
tence so they generally do converge to a large degree by the time of the final verdict. 
 48. See Eisenberg, Garvey & Wells, supra note 46, at 303. 
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of the jurors, defendants, and victims.49 He found that White jurors ex-
pressed much more anger toward defendants overall than Black jurors did, 
irrespective of the defendants’ race.50 Garvey also found that Black jurors 
were more able to find something likable about the defendant and to empa-
thize with the defendant than their White counterparts.51 He concluded that 
Black jurors were much more likely to “keep the sin separate from the sin-
ner” in both Black and White defendant cases.52 

The CJP data on these and a number of other aspects of capital jury 
decision making represent a monumental contribution to our understanding 
of death penalty decision making. Until their extensive, in-depth, systematic 
inquiries into the jury deliberation process, our insights into capital jury 
dynamics were largely speculative. Nonetheless, these compelling findings 
are limited in several respects. For one, they rely entirely on the post-verdict 
self-reports of jurors. These accounts may be colored by various factors—
the passage of time, a desire to rationalize the outcome of the case, a lack of 
self-awareness, and so on. In addition, because the jurors have been drawn 
from a wide variety of capital cases, it is difficult to estimate or control for 
all of the other variables that may have come into play at the trial. For ex-
ample, in the key CJP study on racially discriminatory death sentencing, the 
89 jurors whose interviews were analyzed sat on one of 74 different cases 
that were tried in many different jurisdictions (which, in some instances, 
used somewhat different sentencing procedures) by different lawyers (of 
varying skill levels).53 Obviously, they also were based on different guilt 
and penalty phase facts (ones in which the strength of the evidence, the hei-
nousness of the capital crime, and the nature and amount aggravating and 
mitigating evidence that was presented may well have varied significantly). 
Of course, the CJP researchers were not able to precisely code or statistical-
ly control for all of the many and varied case-specific factors that might 
have played a role in the outcome of the cases.54 For these reasons, although 
the CJP findings about the interaction of capital juror demographics with the 
racial characteristics of the case provide important insights into the phe-
nomena, they cannot conclusively demonstrate a causal relationship be-
tween racial characteristics of the case, juror demographics, and sentencing 
outcomes. 

  
 49. Stephen P. Garvey, The Emotional Economy of Capital Sentencing, 75 N.Y.U. 
L. REV. 26 (2000). 
 50. Id. at 45. 
 51. Id. at 47. 
 52. Id. 
 53. See Bowers, Sandys & Brewer, supra note 40, at 1501, 1505. 
 54. Indeed, precisely because they were mindful of these limitations, the CJP re-
searchers adopted a “20% rule”—a heuristic that required there to be a 20% difference be-
tween juror groups before they considered it to be meaningful. Id. at 1505.  
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In order to completely control for the influence of potentially con-
founding variables that cannot otherwise be eliminated in studies using ac-
tual cases (either juror interviews or case outcome data), researchers have 
also used experimental methods to examine the mechanics of capital jury 
decision making in simulated trial settings. Although these experiments lack 
the authenticity of Baldus-type regression analyses of actual cases and do 
not yield the rich subjective accounts of the CJP juror interview data, exper-
imental research designs do have some compensating advantages. Perhaps 
the most important one is that they allow researchers to control completely 
for the influence of any extraneous variables. By holding everything else 
constant, it is possible to focus only on the variables that are of interest and 
to precisely measure their effects. Experimental methods have thus been 
used to examine the influence of a wide range of variables on capital deci-
sion making, including the impact of aggravating factors (such as victim 
impact evidence55 and expert testimony about future dangerousness56), miti-
gating evidence,57 and different types of jury instructions.58 

There is a relatively robust body of experimental research that exam-
ines the influence of race on criminal jury decision making in both capital 
and non-capital cases.59 Our own studies have built on that earlier work to 
explore the inter-related roles that the racial characteristics of jurors, de-
fendants, and victims play in the death sentencing process.60 Thus, we have 
looked at various components of the process by which jurors choose be-
tween life and death, including the effects of instructional comprehension 
  
 55. James Luginbuhl & Michael Burkhead, Victim Impact Evidence in a Capital 
Trial: Encouraging Votes for Death, 20 AM. J. CRIM. JUST. 1 (1995); Ray Paternoster & 
Jerome Deise, A Heavy Thumb on the Scale: The Effect of Victim Impact Evidence on Capi-
tal Decision Making, 49 CRIMINOLOGY 129 (2011). 
 56. Daniel A. Krauss & Dae Ho Lee, Deliberating on Dangerousness and Death: 
Jurors’ Ability to Differentiate Between Expert Actuarial and Clinical Predictions of Dan-
gerousness, 26 INT’L J. L. & PSYCHIATRY 113 (2003). 
 57. Michelle E. Barnett, Stanley L. Brodsky & Cali Manning Davis, When Mitiga-
tion Evidence Makes a Difference: Effects of Psychological Mitigating Evidence on Sentenc-
ing Decisions in Capital Trials, 22 BEHAV. SCI. & L. 751 (2004). 
 58. Amy E. Smith & Craig Haney, Getting to the Point: Attempting to Improve 
Juror Comprehension of Capital Penalty Phase Instructions, 35 LAW & HUM. BEHAV. 339 
(2011); Richard L. Wiener et al., Guided Jury Discretion in Capital Murder Cases: The Role 
of Declarative and Procedural Knowledge, 10 PSYCHOL. PUB. POL’Y & L. 516 (2004). 
 59. See, e.g., Tara L. Mitchell et al., Racial Bias in Mock Juror Decision-Making: A 
Meta-Analytic Review of Defendant Treatment, 29 LAW & HUM. BEHAV. 621 (2005); Samuel 
R. Sommers, Race and the Decision Making of Juries, 12 LEGAL & CRIM. PSYCHOL. 171 
(2007); Laura T. Sweeney & Craig Haney, The Influence of Race on Sentencing: A Meta-
Analytic Review of Experimental Studies, 10 BEHAV. SCI. & L. 179 (1992). 
 60. Mona Lynch & Craig Haney, Discrimination and Instructional Comprehension: 
Guided Discretion, Racial Bias, and the Death Penalty, 24 LAW & HUM. BEHAV. 337 (2000) 
[hereinafter Discrimination and Instructional Comprehension]; Capital Jury Deliberation, 
supra note 1; Mapping the Racial Bias, supra note 1. 
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on their penalty phase decision making, race-based differentials in their 
evaluation of penalty-phase evidence, and the interactive effect of race of 
the juror and defendant on the outcomes of capital jury deliberations. 

In our first experiment, over 400 jury-eligible, non-student, death-
qualified participants individually viewed a simulated California capital 
penalty trial and recommended a sentencing verdict, either life without pa-
role or death.61 The trial simulation videotapes were identical in all respects, 
except that the race of the defendant and of the victim were varied, yielding 
four different conditions (White defendant/White victim; White defend-
ant/Black victim; Black defendant/White victim; or Black defendant/Black 
victim).62 Participants reached their sentencing verdicts individually and 
then completed a number of questionnaires about themselves, their deci-
sion-making processes, and their comprehension of the relevant jury in-
structions.63 

Participants who viewed the case with the Black defendant were sig-
nificantly more likely to sentence him to death, especially in the Black de-
fendant/White victim condition.64 We were able to pinpoint some of the 
processes that appeared to underlie this race effect. For example, we found 
that those participants with the poorest comprehension of the penalty phase 
jury instructions were the most prone to racial bias.65 Thus those deemed to 
have “high comprehension” sentenced the Black and White defendant to 
death in equal proportions,66 but those who were “low comprehenders” sen-
tenced the Black defendant to death significantly more often than the White 
defendant (60% versus 41%).67 This disparity was even more pronounced 
among “low comprehension” participants in the cross-racial conditions: 
36% selected a death sentence in the White defendant/Black victim condi-
tion, and 68% selected a death sentence in the Black defendant/White vic-
tim condition.68 

We also determined that the way that our participants weighed miti-
gating evidence varied as a function of the defendant’s race, such that par-
ticipants were less willing to give the identical evidence mitigating weight 
when it was introduced on behalf of the Black defendant.69 Indeed, we 
found that participants were significantly more likely to improperly use 
  
 61. Discrimination and Instructional Comprehension, supra note 60, at 344. 
 62. Id. at 343. 
 63. Id. at 344-45. 
 64. Id. at 349. 
 65. Id. at 344-45. 
 66. Id. at 349-50 (in both groups, 46% of participants sentenced the defendant to 
death). 
 67. Id. 
 68. Id. at 351 (these differences in death sentencing rates were statistically signifi-
cant in both cases). 
 69. Id. at 352. 
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mitigating evidence in favor of a death sentence for the Black defendant in 
comparison to the White defendant.70 We surmised that the racial disparities 
that we found in sentencing outcomes were likely the result of the jurors’ 
inability or unwillingness to empathize with a defendant of a different 
race—that is, White jurors who simply could not or would not cross the 
“empathic divide” to fully appreciate the life struggles of a Black capital 
defendant and take those struggles into account in deciding on his sen-
tence.71 This appeared to be exacerbated by the jurors’ lack of comprehen-
sion of the penalty phase instructions that were supposed to guide the evi-
dentiary weighing process.72 

In a follow-up study, we again used non-student, jury-eligible, death 
qualified participants and again randomly assigned them to one of the four 
race conditions.73 They viewed the same penalty trial simulation tapes that 
were used in the first study, ones that differed only in terms of the race of 
the defendants and victims they depicted.74 In addition, however, we gave 
jurors an opportunity to “deliberate” in small groups, and we videotaped 
and transcribed their deliberations.75 Thus, over 500 participants were ran-
domly assigned to one of 100 small group “juries” and, after watching one 
of the four versions of the penalty phase, deliberated to arrive at a sentenc-
ing verdict.76 As in the first study, participants then individually completed a 
set of questionnaires about their decision-making process.77 

As in the original study, we found a race-of-defendant effect—that is, 
the jurors (and jury units) were more likely to sentence the defendant to 
death if he was Black than in the conditions where he was White.78 Howev-
er, in this second study, the race effect was manifested only after delibera-
tion.79 Specifically, we found that our participants moved toward death at a 
significantly higher degree in the Black defendant conditions than in the 
White defendant conditions.80 As in the first study, we also found a signifi-
cant relationship between comprehension of the jury instructions and racial-
ly biased sentencing, such that poor comprehenders were more likely to be 
influenced by race.81 This relationship was present at both the straw vote 

  
 70. Id. 
 71. Id. at 353. 
 72. Id. at 348. 
 73. Capital Jury Deliberation, supra note 1, at 483-84. 
 74. Id. 
 75. Id. at 483. 
 76. Id. 
 77. Id. at 484. 
 78. Id. at 485. 
 79. Id. at 486-87. 
 80. Id. at 485. 
 81. Id. at 490. 
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and final vote stages.82 Furthermore, we found that the evaluation of mitigat-
ing evidence was key to the measured race effects.83 

When we looked at the interaction of juror characteristics with the ra-
cial characteristics of the case, we found that the White male participants 
appeared to be the “driving force” behind the observed race effects.84 These 
participants differed significantly from the women and non-White partici-
pants in several notable ways.85 White men were significantly more likely to 
sentence the defendant to death than their counterparts, but only when the 
defendant was Black.86 In fact, they alone accounted for the overall race 
effect.87 In addition, this sentencing pattern appeared to be caused by the 
different ways in which White male jurors evaluated the mitigating evi-
dence that was presented in the penalty trial, as well as the attributions that 
they made about the defendant’s character.88 In contrast, there were no such 
race effects for women and non-White participants; they did not engage in 
racially discriminatory death sentencing, did not vary in their use of mitiga-
tion as a function of defendant race, and refused to make attributions about 
the defendant that differed as a function of his race.89 

Not surprisingly, perhaps, we also found that a concentration of White 
men on any given jury contributed to significantly higher rates of death sen-
tencing in the Black defendant conditions.90 Indeed, the White men were 
disproportionately influential in the group setting, persuading other jurors 
during the deliberations to join them in rendering death verdicts.91 Their 
concentrated presence made it more difficult for the women and non-White 
males on the jury to maintain their original, more pro-life positions.92 We 
saw this as providing further empirical support for the kind of “White male 
dominance” effect that the CJP researchers had reported earlier.93 However, 
it was obtained here with an experimental design that controlled for all other 
potential confounding variables.94 
  
 82. Id. 
 83. Id. 
 84. Id. at 487. 
 85. Id. 
 86. Id. 
 87. Mapping the Racial Bias, supra note 1, at 87. 
 88. See generally id. 
 89. Capital Jury Deliberation, supra note 1, at 487. 
 90. Id. at 491. 
 91. Id. 
 92. Id. 
 93. Bowers, Sandys & Brewer, supra note 40. 
 94. Mapping the Racial Bias, supra note 1, at 80. We were not able to systematical-
ly test for the “Black male presence” effect, because only seven Black men participated in 
the study. Nonetheless, all seven of these men favored life in their straw votes, and six of the 
seven maintained that stance through deliberations. They were assigned to six different jury 
units (three Black defendant; three White defendant) that ultimately ended in a mix of ver-
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Our findings suggest that the problem of racial bias in the capital jury 
setting is not merely the product of individual actors who hold racial animus 
that they employ privately, in isolation from others. Rather, there appear to 
be important group level processes that are also at work, such that the very 
context of decision making—jury deliberations—may activate and exacer-
bate racial bias under certain conditions. 

More broadly, what has become clear from our own empirical re-
search and that of other scholars is that the racial characteristics of capital 
cases influence outcomes in predictable but not necessarily simple ways. 
The race-of-victim effect that has been well documented in the state-level 
regression analyses appears to arise in large part from pre-trial processes, in 
particular from prosecutorial decisions about which homicides will be pur-
sued as death penalty cases. The race-of-defendant effect appears more like-
ly to arise in the trial stage, is more a function of jury decision-making pro-
cesses, and is especially likely in certain kinds of cases. Thus, capital cases 
that involve Black defendants, particularly when the victims are White, and 
where a concentration of White men serve on the juries, are especially prone 
to racially-biased outcomes. 

The intriguing finding that the race of victim appears to be an im-
portant factor—consciously or not—for prosecutors with the power to seek 
a death sentence, but that juries appear to be more influenced by defendant 
characteristics can be explained by the context in which both groups—
prosecutors and jurors—operate. The prosecutor’s staff (attorneys, investi-
gators, victim-witness staff) is much more likely to interact with and focus 
on the victim’s family, particularly in the early stages of case processing, so 
differential empathic bonds may be formed as a function of race (among 
other influences). On the other hand, the capital trial is more defendant fo-
cused, at least in the sense that jurors’ decision-making process forces them 
to concentrate on the defendant’s actions as well as the life history that pro-
ceeded them. That is, capital jurors are specifically tasked with, first, deter-
mining whether the defendant did indeed commit a capital offense, and se-
cond, whether or not he deserves to be sentenced to death. The jurors’ con-
ceptualizations of the defendant—their understanding of who he is and 
where he came from—as well as their ability to empathize with him and 
appreciate his life experiences, become centrally important in a capital trial. 
Indeed, in many death penalty cases, testimony about the defendant’s trau-
matic and risk factor filled early life is emotional and engaging, and can 
produce sympathetic responses in jurors that rival those precipitated by vic-
tims (as compelling as victim impact testimony can be). 

  
dicts that were slightly more life-leaning than the jury units as a whole (one unanimous for 
death, one majority for death, one evenly split, one majority for life, and two unanimous for 
life). 
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As a consequence of these stage- and actor-specific phenomena, ame-
liorating racial bias in capital trials requires sensitivity to the conditions 
under which it is likely to emerge.95 Key to such efforts is the recognition 
that bias is more than an atomized, dispositional trait, but it is also a process 
that is triggered by situational factors in concert with individual-level de-
mographic, attitudinal, and trait factors. 

II. RACE-BASED PUNITIVENESS: SOME PSYCHOLOGICAL REALITIES  

Beyond the stage- and actor-specific phenomena discussed above, the 
pernicious role of race is exacerbated by the larger context in which it oper-
ates. That is, racial bias continues to plague virtually every step in the death 
penalty decision-making process in large part because racial animosity 
flourishes inside systems and structures of domination,96 especially ones that 
have been constructed explicitly to deliver pain or punishment on the basis 
of perceived wrongdoing. The processes of derogation and demonization 
that characterize racial oppression have much in common with the most 
punitive criminal justice practices and procedures. When they operate in 
tandem, as they do in the case of defendants of Color, they facilitate and 
amplify each other.97 Among other things, persons who already have been 
demonized, are perceived as somehow less than fully human, or are regard-
ed as fundamentally “other” and are easier to punish because the psycholog-
ical barriers against hurting them have been lowered in advance.98 

The increased levels of punishment that our legal system has routinely 
meted out since the mid-1970s—in a kind of “War on Prisoners”99—were in 
many ways dependent on the intense derogation of criminal offenders that 
accompanied it in media and political discourse over the same period. This 
discourse ensured that the criminal class was increasingly despised, in part 
by greatly exaggerating the perceived “otherness” of its members. Once the 
inhibitions against imposing harsh punishment were lowered in these ways, 
an era of “penal harm” that pursued the primary goal of “making offenders 
  
 95. Mapping the Racial Bias, supra note 1. 
 96. On institutionalized racism generally, see Ian Haney López, Institutional Rac-
ism: Judicial Conduct and a New Theory of Racial Discrimination, 109 YALE L.J. 1717 
(2000). 
 97. See generally CRAIG HANEY, DEATH BY DESIGN: CAPITAL PUNISHMENT AS A 
SOCIAL PSYCHOLOGICAL SYSTEM (2005) (Chapter Nine, especially). 
 98. Albert Bandura, Mechanisms of Moral Disengagement, in ORIGINS OF 
TERRORISM: PSYCHOLOGIES, IDEOLOGIES, THEOLOGIES, STATES OF MIND 161 (Walter Reich, 
ed., 1998); Craig Haney, Violence and the Capital Jury: Mechanisms of Moral Disengage-
ment and the Impulse to Condemn to Death, 49 STAN. L. REV. 1447, 1461 (1997) (quoting 
Samuel H. Pillsbury, Emotional Justice: Moralizing the Passions of Criminal Punishment, 74 
CORNELL L. REV. 655, 692 (1989)). 
 99. Craig Haney, Counting Casualties in the War on Prisoners, 43 U.S.F. L. REV. 
87, 101 (2008) [hereinafter Counting Casualties]. 
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suffer” was ushered in. Not surprisingly, support for the death penalty 
reached all-time highs during this same historical period.100 

Race-based punitiveness was central to these developments. The harsh 
prison sentences and the death penalty itself were disproportionately di-
rected at minority group members, particularly Black men.101 In fact, the 
kind of otherness that attaches to criminal offenders is in some ways analo-
gous to the perception of difference that racial prejudice engenders. Of 
course, the harsh and painful treatment that the targets of racial prejudice 
experience in our society comes about as a result of who they are, rather 
than anything that they have done. But it is easier to believe that people 
from already disfavored—here, racially stigmatized—groups have done bad 
things if belief in their inherent “badness” is part of their stigma. Indeed, 
there is reason to believe that the ease with which Whites cognitively asso-
ciate members of a racially stigmatized group with criminality has percep-
tual and memoric components. For example, in one study participants who 
read crime stories that pictured White and Black perpetrators were more 
likely to incorrectly connect Blacks to the violent crimes.102 

Moreover, research on criminal justice attitudes conducted during the 
heart of the punitive era indicates that such attitudes are very much a proxy 
for racial attitudes. Political scientists Mark Peffley and Jon Hurwitz con-
ducted a number of these studies,103 and they found “a substantial and recur-
rent overlap between negative African-American stereotypes and more pu-
nitive views of crime policy among [their] white respondents over a variety 
of survey experiments.”104 Their work also specifically linked racial biases 
among White Americans and support for capital punishment.105 Indeed, in a 
recent survey experiment that Hurwitz and Peffley conducted they reported 
  
 100. HANEY, supra note 97, at 68-70. 
 101. Counting Casualties, supra note 99, at 125-26. 
 102. Mary Beth Oliver & Dana Fonash, Race and Crime in the News: Whites’ Identi-
fication and Misidentification of Violent and Nonviolent Criminal Suspects, 4 MEDIA 
PSYCHOL. 137, 150 (2002); see generally KATHRYN K. RUSSELL, THE COLOR OF CRIME: 
RACIAL HOAXES, WHITE FEAR, BLACK PROTECTIONISM, POLICE HARASSMENT, AND OTHER 
MACROAGGRESSIONS (1998) (discussing this and a number of related issues). 
 103. See, e.g., Mark Peffley & Jon Hurwitz, The Racial Components of “Race-
neutral” Crime Policy Attitudes, 23 POL. PSYCHOL. 59 (2002). 
 104. Jon Hurwitz & Mark Peffley, Public Perceptions of Race and Crime: The Role 
of Racial Stereotypes, 41 AM. J. POL. SCI. 375, 393 (1997). A “survey experiment” is a re-
search design that uses probability sampling to select a sample of a given population who are 
then surveyed about their thoughts, perceptions or attitudes on a subject. The experimental 
component comes when the researchers systematically vary some aspect of the survey, such 
as the ordering of questions, the nature of the questions, or an aspect of individual questions. 
Hurwitz and Peffley have conducted a series of survey experiments that assess criminal 
justice attitudes in which they vary the racial characteristics of hypothetical criminal justice 
scenarios to see if there are differences across subgroups of respondents. 
 105. Jon Hurwitz & Mark Peffley, And Justice for Some: Race, Crime, and Punish-
ment in the US Criminal Justice System, 43 CAN. J. POL. SCI. 457, 469-70 (2010). 
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that Whites, “upon hearing of the discriminatory properties of the death 
penalty, actually become more, rather than less, supportive [of the death 
penalty], to the point where more than three out of four individuals favour 
capital punishment in this treatment group.”106 

In fact, in a recent review of empirical studies conducted from the 
1980s through the 2000s, Unnever, Cullen, and Jonson concluded that “ra-
cial animus is one of the most consistent and robust predictors of support for 
the death penalty. Whites who harbor racial animus toward African Ameri-
cans, particularly those who endorse the new form of racism—that is, who 
are symbolic racists—are significantly more likely to support capital pun-
ishment.”107 

Race-based belief in a group’s “badness”—sentiments at the psycho-
logical core of most racist belief systems—also makes it easier to ignore the 
possible flaws in the legal processes by which its members are blamed and 
punished for their transgressions. Similarly—because out-groups are more 
feared and despised to begin with—it may be easier for decision makers to 
exaggerate the seriousness of the things that these already disfavored per-
sons have been found guilty of doing. That is, in-group members are already 
prepared to believe that whatever crimes out-group members have commit-
ted are per se more heinous (whereas, if they were committed by members 
of one’s own group, they would be less so). Finally, because it is more diffi-
cult to identify or empathize with persons perceived as “other,” dominant 
group members can more easily distance themselves from the pains of 
whatever punishment the others receive, even in cases where such punish-
ment is unjustly administered or excessive in amount. All of these psycho-
logical mechanisms help to explain how racism in the society at large is 
intensified in a system designed to deliver punishment and inflict pain. They 
thus operate within the criminal justice system in general and in our system 
of death sentencing in particular. 

In addition, there is reason to believe that the increased racialization 
of punishment occurs whenever decision makers take a narrow and decon-
textualized view of crime. Ignoring or discounting the life circumstances 
and contextual causes of the crimes for which punishment is being meted 
out invariably leads to the over punishing of minority defendants—placing 
disproportionate numbers of them in prison or subjecting them more fre-
quently to the punishment of death. More specifically, the tendency to rely 
on a decontextualized understanding of criminal behavior subjects Black 
and other minority defendants to the worst of two legal worlds. Jurors who 
rely on this narrow framework will fail to fully consider the race-based in-
equities that defendants of Color suffer in the society at large or appreciate 
  
 106. Id. at 470. 
 107. James D. Unnever, Francis T. Cullen & Cheryl Lero Jonson, Race, Racism, and 
Support for Capital Punishment, 37 CRIME & JUST. 45, 69 (2008). 
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the way those inequities can shape and determine the troubled life courses 
that frequently come about as a result. This means, in turn, that those ineq-
uities cannot play their proper, overt role in determining the appropriate 
magnitude or comparative fairness of the punishment that minority defend-
ants should receive. Yet, the individualistic sentencing processes through 
which they must pass still permit the influence of racial bias (as evidenced 
by race-based differentials that plague virtually every criminal justice deci-
sion point).  

Thus, a capital jury’s failure to appreciate the social, historical, and 
immediate circumstantial determinants of the defendant’s behavior—to 
cross the “empathic divide”—further institutionalizes what social psycholo-
gists have termed the “fundamental attribution error”—systematically dis-
counting the important social, historical, and situational determinants of 
behavior (in this case, criminal behavior) and correspondingly exaggerating 
the causal role of dispositional or individual characteristics.108 

There are a number of ways in which fundamental attribution error 
can be increased or intensified. For example, social psychologists know that 
this error is exacerbated by the tendency to focus on a selective and biased 
sample of information about the targets of negative attributions.109 By look-
ing primarily at negative aspects of the behavior of persons we already re-
gard negatively, our bad (and faulty) attributions about them appear to be 
confirmed and may increasingly harden. Rarely do people voluntarily ex-
pose themselves to inconsistent or contradictory data. As observers, we also 
tend to interact with the targets of our invidious attributions under the same 
limited set of circumstances. This means that the apparent consistency in 
their behavior—which we erroneously attribute to their stable traits—
actually is produced by the common situations in which we observe them. 

All of these processes are exaggerated in the criminal justice system, 
where legal decision makers as well as members of the public tend to focus 
narrowly on a defendant’s criminal behavior, with little or no knowledge 
about the criminogenic circumstances under which it occurred, or the range 
of non-criminal behavior in which the person has engaged across a wide 
range of other, different circumstances. The stereotypic, one-dimensional 
way in which the media depicts criminal offenders reinforces this tendency 
to understand criminality exclusively in terms of the internal pathological 
characteristics of criminals.110 

The operation of fundamental attribution error adds significantly to the 
problem of racialized criminal justice decision making by ensuring that the 
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 110. Craig Haney, Media Criminology and the Death Penalty, 58 DEPAUL L. REV. 
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repetitive nature of much structurally-based crime is explained primarily in 
terms of the intractable criminal predispositions of the perpetrators (rather 
than the persistence of the race-based structural inequalities to which they 
were exposed). When minority group members engage in repeat acts of 
criminality—because of the tendency for stable structures (including race-
based structural inequalities) to produce repetitive patterns of behavior—
fundamental attribution error leads us to blame deep-seated, intractable 
criminal traits instead of persistent criminogenic conditions. In this way, the 
invidious joining of race and crime—in existing social historical conditions, 
prevailing legal policy, and in the popular consciousness—is solidified. In 
fact, these supposed, unmodifiable criminal dispositions—ones whose ex-
istence is demonstrated by the “habitual” nature of the behavior to which 
they are thought to give rise—now serve throughout the criminal justice 
system as the basis for special enhancements in the amount of punishment 
that is imposed.111 Because capital jurors in virtually every death penalty 
jurisdiction are instructed to regard prior criminal behavior as “aggravating” 
(i.e., as a reason to impose death over life), this underlying dynamic pro-
vides a seemingly race-neutral mechanism resulting in the imposition of 
more death verdicts in the cases of defendants of Color. 

Disentangling the various roles that racial bias plays in the entire death 
sentencing process is complicated by the sheer number of subjective judg-
ments that a great many actors in the system are called upon to make, long 
before the question of whether or not a defendant should live or die is 
placed before them. Indeed, many decisions that may have been made very 
early in a capital defendant’s life can influence the nature of his prior con-
tact with the criminal justice system in ways that indirectly affect the pro-

  
 111. The racially disproportionate impact of three strikes laws is an extreme illustra-
tion of the fundamental attribution error at work in contemporary criminal justice policy. The 
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POST-INTELLIGENCER, Feb. 20, 2001, at A1; see SCOTT EHLERS, VINCENT SCHIRALDI & JASON 
ZIEDENBERG, JUSTICE POLICY INST., STILL STRIKING OUT: TEN YEARS OF CALIFORNIA’S 
THREE STRIKES, 10 (2004), available at http://www.justicepolicy.org/uploads/ 
justicepolicy/documents/04-03_rep_castillstrikingout_ac.pdf. Statistics for the state of Wash-
ington compiled by the state’s Sentencing Guidelines Commission indicated that Blacks 
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nia population, and accounted for 29% of the state prison population but were 45% of third 
strike convicts in 2003. See EHLERS, SCHIRALDI & ZIEDENBERG, supra; CALIFORNIA 
DEPARTMENT OF CORRECTIONS AND REHABILITATION, CHARACTERISTICS OF INMATE 
POPULATION (Dec. 31, 2003), available at http://www.cdcr.ca.gov/Reports 
_Research/Offender_Information_Services_Branch/Annual/Census/CENSUSd0312.pdf 
(reporting percentage of population in prison by race).  
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cessing of his capital case. Race can and often does play a role in all of 
them, including: 

 whether and how closely the police monitor someone’s behavior, 
place him under suspicion, and take him into custody (on the basis of such 
inherently subjective and discretionary judgments as a potential suspect’s 
perceived dangerousness, the characteristics that police have come to asso-
ciate with what have been called “symbolic assailants,”112 and the kind of 
behavior and evidence that officers decide constitutes “probable cause”);113 

 the likelihood that prosecutors will pursue criminal charges 
against a defendant (on the basis of their views of the relative heinousness 
of the particular criminal acts that have been alleged in a case, and their 
estimate of the likelihood that a defendant will be convicted);114  

 the frequency with which juries reach guilty verdicts and the level 
or seriousness of the crime for which the defendant is convicted (shaped in 
part by jurors’ prior beliefs about a defendant’s probable legal guilt and 
level of moral blameworthiness);115 

 the nature and severity of the punishment that is imposed (prem-
ised partly on a sentencer’s estimate of the gravity of the crime the defend-
ant has been convicted of committing, the convicted person’s “character,” 
and his redemptive potential);116 

 and, finally, where and for how long a prisoner remains incarcer-
ated (as a function of a classification officer’s initial assessment of a con-
vict’s rehabilitation potential and likely future institutional adjustment, a 
correctional official’s assessment of his in-prison behavior, and a parole 
board member’s prediction about his chances for post-prison reintegra-
tion).117 
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All of these discretionary decisions are subject to the “subtle” influ-
ence of race. To be sure, decision makers in these scenarios are using race 
consciously by taking it overtly into account in making their judgments. 
However, they are not necessarily doing so in classically “racist” ways. That 
is, rather than making adverse decisions “just because” of the sus-
pect’s/defendant’s/prisoner’s race, their decisions are shaped by the way his 
race has colored their perceptions, expectations, and predictions. Although 
this kind of racism may be subtle in operation, it is hardly subtle in conse-
quence. Indeed, racism’s cumulative effects—which can affect a capital 
defendant’s overall record of arrest and conviction, the length of time he 
spends in jail and prison, the security level of the correctional facilities in 
which he is housed and the kinds of inmates with whom he is surrounded, 
the likelihood that he will be housed in disciplinary segregation units, the 
challenges he faces winning release from prison, and the probability of be-
ing returned to custody118—all contribute to his criminal justice profile and 
adversely affect a capital jury’s assessment of the kind of person he is at the 
time of sentencing. Even if these seemingly objective events and outcomes 
are used in subsequent decision making in ways that appear entirely legiti-
mate and race-neutral (for example, by treating persons with worse criminal 
or institutional histories more harshly), they are nonetheless tainted by the 
racialized processes that preceded them. 

Ian Haney López’s conceptualization of institutional racism offers a 
useful model of the linkages between these structural and institutional prac-
tices and individuals’ cognitions.119 He suggests that institutional forms of 
racism, like the kind we describe above, happen when institutions (like law 
enforcement organizations, courts, and correctional agencies) enforce racial 
status hierarchies (either harming a disadvantaged group or benefitting an 
advantaged group) while relying upon “racial institutions.”120 He describes 
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Pierce, Race and Prosecutorial Discretion in Homicide Cases, 19 LAW & SOC’Y. REV. 587 
(1985); see also Developments in the Law—Race and the Criminal Process, 101 HARV. L. 
REV. 1472 (1988) (providing an overview of the insensitivity to this issue that plagues the 
American legal system). 
 119. López, supra note 96. 
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racial institutions as “any understanding of race that has come to be so 
widely shared within a community that it operates as an unexamined cogni-
tive resource for understanding one’s self, others, and the-way-the-world-
is.”121 

In this framework, action is not intentionally racist in the traditional 
sense, but it does require, first, the involvement of shared and widely ac-
cepted cognitions, attitudes, and/or world-views about race, and, second, a 
behavioral component that enforces or reinforces a racial status hierarchy.122 
Thus, racism in institutional settings cannot be expected to manifest itself as 
a singular, individual, conscious act (or expression) that is identifiable to 
others as aberrationally problematic. Rather, institutions and the actors with-
in them will operate in ways that appear to most as nonracial, even when 
they significantly negatively impact those from racially subjugated 
groups.123 Applying this framework to the capital case context, the racial 
inequalities that have been documented in death penalty adjudication are 
likely the product of multiple stages and instances of such institutional rac-
ism, yet these processes are somewhat invisible due to the widely held 
views about race and criminality within and outside of criminal justice insti-
tutions.124 

In fact, the kind of institutional racism that Haney López has so effec-
tively described is part of a broader legacy of what one of us has termed 
“biographical racism”—namely the “accumulation of race-based obstacles, 
indignities, and criminogenic influences that characterizes the life histories” 
of many defendants of Color.125 This kind of racism is not just structural or 
institutional—although it surely encompasses both of these dimensions—
but also “biographical,” adding up over an individual’s lifetime, aggregating 
experiences that are “built into the very social contexts and life circum-
stances that have surrounded many African-American capital defendants at 
key developmental stages of their lives.”126 Capital defendants of Color are 
simultaneously the victims of these racially correlated forces and factors, of 
a criminal justice system whose decision making is implicitly racialized 
(even as it claims “color blindness”), and of a death sentencing process that 
too often fails to adequately appreciate and take into account the conse-
quences of these dynamics in the constitutionally-mandated “moral inquiry 
into the culpability” that is supposed to guide penalty-phase verdicts. 

  
 121. Id. at 1809. 
 122. Mona Lynch, Crack Pipes and Policing: A Case Study of Institutional Racism 
and Remedial Action in Cleveland, 33 LAW & POL’Y 179, 182. 
 123. Id. at 183.  
 124. Haney, supra note 3, at 1561-62. 
 125. Haney, supra note 3, at 1557. 
 126. Id. at 1562. 
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III. CLOSING THE GAP: RACIALLY FAIR OR UNFIXABLE? 

Racial disparities in the administration of capital punishment have 
been the subject of numerous constitutional challenges. In addition, the ra-
cial composition of capital and criminal juries has been addressed in a long 
line of key rulings, most notably in Batson v. Kentucky, that sets out stand-
ards for inclusiveness and articulates remedial tests in cases where potential 
jurors appear to be improperly excluded.127 Many legal scholars have pro-
vided excellent analyses of the shortcomings of these cases,128 and there is 
no need to repeat their trenchant criticisms here. Instead, we briefly discuss 
the doctrines to which they have given rise in order to highlight the need for 
alternative approaches to reducing the influence of racial factors on death 
penalty decision making. 

Despite stark evidence of continued racial bias in the administration of 
the death penalty, courts have done little to effectively address the systemic 
nature of the problem. Even the landmark Furman v. Georgia case129—by 
far the United States Supreme Court’s most elaborate and lengthy discus-
sion of the nation’s system of death sentencing—only indirectly addressed 
the issue of its racially biased imposition. In his concurrence, Justice Doug-
las linked the death penalty’s “cruel and unusual” administration of the 
death penalty to its discriminatory impact: “[T]hese discretionary statutes 
are unconstitutional in their operation. They are pregnant with discrimina-
tion[,] and discrimination is an ingredient not compatible with the idea of 
equal protection of the laws that is implicit in the ban on ‘cruel and unusual’ 
punishments.”130 Yet, aside from Justice Marshall, no others subscribed to 
this view.131 

The Court’s most direct, albeit utterly unsatisfying, examination of 
race-based death sentencing came in McCleskey v. Kemp,132 which formally 
marked the Court’s retreat from any meaningful confrontation with these 
issues (a position that had only been implicit since the time of Furman). 
Rather than address the clear implications of the troubling findings of the 

  
 127. 476 U.S. 79 (1986). 
 128. For just a few examples, see Judge Mark W. Bennett, Unraveling the Gordian 
Knot of Implicit Bias in Jury Selection: The Problems of Judge-Dominated Voir Dire, the 
Failed Promise of Batson, and Proposed Solutions, 4 HARV. L. & POL’Y REV. 149 (2010); 
Jeffrey S. Brand, The Supreme Court, Equal Protection and Jury Selection: Denying that 
Race Still Matters, 1994 WIS. L. REV. 511 (1994); Sheri Lynn Johnson, Race and Recalci-
trance: The Miller-El Remands 5 OH. ST. J. CRIM. L. 131 (2007-2008). 
 129. 408 U.S. 238 (1972). 
 130. Id. at 256-57 (Douglas, J., concurring). 
 131. Indeed, Justice Stewart wrote: “[R]acial discrimination has not been proved, and 
I put it to one side.” Id. at 310 (footnote omitted). 
 132. 481 U.S. 279 (1987). 
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Baldus study,133 which indicated serious and systemic racial discrimination 
in the administration of Georgia’s post-Furman sentencing outcomes, the 
Court articulated a legal standard that rendered such data largely irrelevant. 
Indeed, it is a standard that virtually guaranteed that no subsequent systemic 
challenge to a modern jurisdiction’s death sentencing practices could pre-
vail. Thus, the Court articulated a test that brought the required scope of 
inquiry down to the single case, and set a bar for proving discrimination so 
high that only the most egregiously racist conduct could pass over it. Specif-
ically, McCleskey required a petitioner alleging an equal protection viola-
tion in a capital case to provide evidence of “‘purposeful discrimination’” 
by a decision maker in the case, and demonstrate that this had a “‘discrimi-
natory effect’” in the case itself.134 Its evidentiary requirements reflect a 
conceptualization of contemporary racism that is belied by virtually all of 
contemporary research on the nature of racism—showing that it is both im-
plicit (i.e., non-consciously purposeful) and systemic or structural (i.e., well 
beyond the level of individual actors). The McCleskey standard is uniquely 
framed to ignore both of these crucial, settled social science insights. 

Thus, existing legal remedies for racial bias and the social psychologi-
cal realities of racism now diverge considerably. Although courts have long 
recognized that minority criminal defendants facing predominantly or ex-
clusively White juries face an increased risk of bias, the legal remedies at 
the jury selection stage continue to rely on problematic assumptions.135 First, 
although Batson v. Kentucky136 made it somewhat less burdensome for de-
fendants to challenge the jury selection process when they suspect that pros-
ecutors are using peremptory challenges to impermissibly excuse jurors on 
the basis of race, the mechanism for doing so was limited in nature.137 Basi-
cally, defendants must demonstrate membership in a “cognizable racial 
group,”138 and that the prosecutor used peremptory challenges to exclude 
potential jurors on account of their race. If the trial judge finds this evidence 
to constitute an adequate showing, “the burden shifts to the State to come 

  
 133. BALDUS, WOODWORTH & PULASKI, supra note 7. 
 134. McCleskey, 481 U.S. at 292. 
 135. Jury pool formation is also subject to legal scrutiny if the pool significantly 
diverges in demographic composition from the broader community, thereby violating the 
“fair cross section of the community” requirement. For a recent discussion, see Paula Hanna-
ford-Agor, Systematic Negligence in Jury Operations: Why the Definition of Systematic 
Exclusion in Fair Cross Section Claims Must Be Expanded, 59 DRAKE L. REV. 761 (2011). 
 136. 476 U.S. 79 (1986). 
 137. The Court revisited its ruling in Swain v. Alabama, 380 U.S. 202 (1965), that it 
was necessary to show a long-standing, systematic pattern of the prosecutor’s exclusion of 
non-White jurors. Batson, 476 U.S. at 92-93. It determined that the Swain standard amounted 
to a “crippling burden of proof” that left prosecutors’ use of peremptory challenges “largely 
immune from constitutional scrutiny.” Id. 
 138. Id. at 96 (citation omitted). 
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forward with a neutral explanation for challenging black jurors.”139 The trial 
judge then decides whether that explanation is sufficient or not. 

The other legal safeguard against racially biased jurors is voir dire—
capital defendants have the right to directly question potential jurors about 
any racial animosity that they may hold. In Turner v. Murray, which was 
decided just one year before McCleskey, the Court held that “a capital de-
fendant accused of an interracial crime is entitled to have prospective jurors 
informed of the race of the victim and questioned on the issue of racial bi-
as.”140 

From a social psychological perspective, these legal remedies for ra-
cial bias are woefully inadequate. First, to the extent that individual decision 
makers—prosecutors, jurors, or judges—are even aware of their own im-
plicit biases (and there is little reason to believe that many of them are), they 
are unlikely to voice them in a manner that could be construed as evidence 
of prejudice. Yet McCleskey, Batson, and Turner all rely in various ways on 
explicit individualized expressions of racism as a precondition for relief. 

For instance, the majority opinion in Turner seemed to be sensitive to 
potential racial biases in the capital cases, especially ones involving Black 
defendants accused of killing White victims. Yet the Court took the seem-
ingly naïve position that racially biased jurors could and would openly share 
these prejudices when asked about them during voir dire. There is no reason 
to believe that this will happen often enough to be an effective remedy, es-
pecially not to the kind of more subtle operation of implicit forms of racism 
that we described above.141 Batson’s test is even more problematic in that it 
requires a trial judge—who likely has an ongoing working relationship with 
the prosecutor—to directly question the prosecutor’s motives in excluding 
jurors of Color and decide whether he or she is lying by (inevitably) assert-
ing a racially neutral explanation. So not only is the expectation under Bat-
son that prosecutors “caught” using race as a basis for juror exclusion might 
actually admit to such biased behavior, but also that if they do not, judges 
will be willing and able to challenge their mendacity with sufficient fre-
quency and accuracy to keep the entire process honest and fair.142 

  
 139. Id. at 97. 
 140. 476 U.S. 28, 36-37 (1986). 
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 142. Federal district court Judge Mark Bennett discusses this problem in detail within 
a larger analysis of the problematic assumptions about racism inherent in Batson. See Ben-
nett, supra note 128. 



598 Michigan State Law Review Vol. 2011:573 

Furthermore, as we noted earlier, racism, especially in institutional-
ized settings such as criminal courts, is not simply and singularly the prod-
uct of individual attitudes, cognitions, or motivations.143 Individual differ-
ences in both implicit bias and more motivational prejudice can only be a 
starting point for understanding from whom, when, and why racism is mani-
fested in capital case contexts, and what it looks like when it does occur. As 
we noted above, there are many powerful structural, institutional, biograph-
ical, and social psychological components to racism in a capital case context 
that interact with, exacerbate, and build on individual-level prejudice. 

Rather than remedying these potential biases, some capital trial proce-
dures worsen them. For instance, the well-documented problem of under-
representation of minorities in many jurisdictions’ jury pools144 is exacerbat-
ed in capital cases by the added impact of disproportionate exclusion of 
minorities via death qualification. Because both minorities and women in 
most jurisdictions continue to oppose the death penalty at higher rates than 
White men,145 they are disproportionately excludable, and fewer of them are 
eligible to sit as jurors on capital cases.146 Obviously, then, White men are 
disproportionately likely to be death qualified,147 which increases the overall 
likelihood of “white male dominance”148 effects. This group-level phenome-
non occurs above and beyond the added individual-level risk of implicit or 
explicit bias that results from demographic skewing that death qualification 
produces.149 The dual structural and institutional forces that create dispro-
portionately White jury pools, particularly in jurisdictions where Whites are 
the majority, also reduce the chances that a Batson challenge can be suc-
cessfully mounted. With few minorities in the pool to begin with, and great-
er numbers of them voicing reservations about the death penalty (even res-
ervations that stop short of the standard of exclusion under death qualifica-
tion), prosecutors have a built-in and seemingly neutral explanation for pat-
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 144. HIROSHI FUKURAI, EDGAR W. BUTLER & RICHARD KROOTH, RACE AND THE JURY: 
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terns of racial exclusion that produce capital juries that are comprised pri-
marily or even exclusively of Whites.150 

The daunting range of forces at work in American society in general 
and in the criminal justice system in particular—from the massive systemic, 
structural, and institutional arrangements that create and maintain racial 
inequality down to the interpersonal level of White male dominance effects 
through which racialized decision making operates and is amplified inside 
individual capital juries—all combine to dwarf the sometimes pallid and too 
often ineffectual legal remedies that are currently used to limit and contain 
the pernicious effects of racism.151 For reasons we have previously dis-
cussed, our nation’s system of death sentencing is uniquely vulnerable to 
these effects. If we are to continue to have the death penalty—an unexpect-
edly open question at this stage in the history of capital punishment in the 
United States152—then what steps must be taken to ensure that it is adminis-
tered in ways that are more racially fair? 

We think that the first crucial issue to address is the demographic di-
versity of capital juries, and the need to implement whatever steps that can 
ensure that all capital juries are representative of the community from which 
they are drawn. Obviously, this is of particular importance in counties 
where non-Whites are a distinct minority, and in cases where the defendant 
is non-White. Psychologists Samuel Sommers and Michael Norton have 
argued that “affirmative jury selection” is one viable method for reducing 
the problem of jury bias generally.153 This would entail oversampling minor-
ity populations in the issuance of jury summons, then changing the orienta-
tion when empanelling the jury to focus on inclusiveness and diversity, ra-
ther than the status quo orientation that requires the defendant to raise con-
cerns when the jury selection processes appear biased.  

These kinds of affirmative changes in the jury selection process in 
capital trials would acknowledge jury representativeness as a primary legal 
value, and institutionalize it in legal doctrine and practice. They also would 
  
 150. This jury pool effect may partially account for the wide and troubling intra-state 
geographic differences in rates of death penalty prosecutions and sentences. In particular 
prosecutors in urban areas with higher minority populations are demonstrably and signifi-
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American Legal Institute. 
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help take the onus off defendants and their attorneys to police the behavior 
of the state, and off trial judges who are currently asked to make difficult 
subjective decisions about their courtroom colleagues. In addition, because 
affirmative jury selection would increase the demographic diversity of juries 
in general, concentrations of White male jurors sitting in the absence of any 
Black male presence would be less likely to occur.154 

Some commentators have suggested that one solution to the problem 
of minority juror exclusion would be to eliminate the use of peremptory 
challenges.155 As a practical matter, the revered and historical status of the 
peremptory challenge makes it unlikely that it would ever be eliminated 
outright. A better solution—especially in capital cases—would be a return 
to the historical norm of allowing the defense to exercise more peremptory 
challenges than the prosecution.156 We see this as a straightforward exten-
sion of the due process rights that are so important to preserve in the case of 
capital cases. The defense and the state do not have exactly parallel and 
equally balanced interests in this regard. That is, the state has no counter-
vailing inherent right to convict and obtain death sentences against which 
the defendant’s due process rights must be “balanced.” 

On a related front, as we noted above, the legally mandated practice of 
death qualification operates to undermine the representativeness of the capi-
tal jury. Indeed, “[d]eath qualified juries are less likely to share the racial 
and status characteristics or the common life experiences with capital de-
fendants that would otherwise enable them to bridge the vast differences in 
behavior the trial is designed to highlight.”157 Especially in light of the con-
sistent erosion of attitudinal support for capital punishment in the United 
States over the last decade and a half—which has “resulted in larger num-
bers of potential jurors being excluded as public opinion against the death 
penalty has grown”158—we believe that the time may have come to renew 
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constitutional challenges to this questionable practice, in part on the basis of 
its continued role in undermining the representativeness of the capital jury 
and widening the empathic divide.159 

In addition, we would advocate much more intensive training and ed-
ucation of legal professionals about the nature of contemporary racism and 
how it is manifested. Such training would sensitize legal decision makers to 
the racial dynamics that commonly plague capital trials and the range of 
problematic consequences that can occur as a result. Such training also 
might help to change the normative understanding of the major trial partici-
pants about the frequency and effect of racism inside the legal system more 
generally. As a consequence, the current, unrealistic legal standards for 
demonstrating bias and discrimination in the criminal justice system might 
be increasingly challenged and prove more difficult to sustain. 

As some of the research we have discussed in the preceding pages 
makes clear, the biased capital jury decision making is context-sensitive. 
The fact that this kind of bias can be exacerbated under certain conditions 
also implies that there are steps that can be taken to reduce it. For instance, 
we know that jurors’ comprehension of sentencing instructions can reduce 
their tendency to be improperly influenced by the defendant’s race. Moreo-
ver, the primary reasons for poor instructional comprehension are well un-
derstood and easily addressed. Specifically, jurors typically do not compre-
hend jury instructions either because they do not have the ability to under-
stand the language that is used in the instructions and/or properly apply it, 
or because they are insufficiently attentive to the instructions and fail to 
accord them the appropriate significance when they are rendering their sen-
tencing verdict. 

Both of these problems can be solved in straightforward albeit slightly 
different ways. There is a great deal of social science research that both 
identifies the linguistic problems in capital jury instructions and demon-
strates various ways in which those instructions can be improved to opti-
mize comprehension.160 Unfortunately, these proposed solutions have gotten 
  
 159. In Lockhart v. McCree, 476 U.S. 162 (1986), the Supreme Court expressed 
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a very mixed reception from the courts.161 Because, as our research shows, 
improved instructional comprehension has the potential to reduce the influ-
ence of race in capital cases, better instructions that incorporate changes in 
language that demonstrably improve laypersons’ understanding without 
altering the underlying meaning are badly needed. They should be requested 
in individual cases and, more importantly, advocated in statewide judicial 
committees with the authority to issue generic directives and rewrite stand-
ard “benchbook” instructions.162 Research also suggests that when jurors are 
given legal instructions both before and after hearing evidence, and when 
they are allowed to have a copy of the instructions for reference during their 
deliberations, comprehension is improved.163 These practices, too, should be 
made standard procedure in all capital cases. 

Although the issue has been given little attention, the actual delivery 
of jury instructions also could be dramatically improved. Judges typically 
read jury instructions aloud—rote and verbatim—without providing an ex-
planation about how and why those instructions are central to the decision-
making process. Jurors are typically prohibited from asking questions dur-
ing this recitation, which comes at the very end of proceedings, when they 
are most likely to be mentally and emotionally drained. We see no reason 
why judges could not provide jurors with a broader explanatory context for 
the instructions, especially one that includes the underlying rationale for and 
significance of the capital sentencing framework they are required to use 
(how and why it is critically important to guide their discretion in the life 
and death decision making in which they are engaged). The process by 
which judges instruct jurors could also explicitly permit the jurors to pose 
questions about aspects of the instructions that are unclear, both as a way of 
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ensuring their comprehension in advance of deliberation and to more active-
ly involve them in the process itself. 

Moreover, it is not difficult to envision the use of a “modern racism” 
judicial instruction that might be delivered in cases in which there are capi-
tal defendants of Color. Given what is known about the persistence of 
racialized decision making in death penalty cases (i.e., ignoring race when it 
should matter, being influenced by it when it should not), explicitly voicing 
concerns about the potential for pernicious race-based processes to distort 
judgments—processes that we know are most problematic when they oper-
ate at an implicit level—might serve as an effective antidote.164 An instruc-
tion that acknowledged the kind of burdens and obstacles that many Black 
defendants face throughout their lives—the biographical racism to which we 
earlier referred—and sensitized jurors against allowing unconscious preju-
dices to play any role in their decision making may serve as a useful 
prophylactic against forces and factors that we know are likely to operate in 
this context. 

As we noted earlier, racial bias is often manifested through a lack of 
empathy for the defendant and disregard for mitigating evidence—
especially mitigation that stems from the defendant’s life experiences that 
jurors may perceive are not directly connected to the crime itself. This prob-
lem can and should be addressed in several ways. For one, defense attorneys 
must effectively link individual pieces of mitigating evidence to a larger 
narrative about the defendant’s life course and why these things represent 
reasons that the defendant should receive a life sentence.165 The nature and 
effective implementation of these concepts and approaches is not part of law 
school curricula nor does it occur in the course of non-capital legal training 
or trial experience. As the American Bar Association has stressed in its pol-
icies on effective death penalty representation, substantial training of the 
entire capital defense team is critical given the legal complexity and 
uniqueness of death penalty cases.166 

In addition, the unique and difficult to understand nature of mitigation 
places special burdens on trial judges to instruct juries especially clearly 
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about what mitigating evidence is, its relevance to the decision-making pro-
cess, their obligations to consider it, and what forms it can take. This, too, 
can be accomplished through tailored or “pinpoint” instructions.167 To the 
extent that this message gets through to the jury during the proceedings, it 
can give individual jurors the language needed during deliberations to argue 
against those in the jury room who refuse to at least consider the value of 
mitigating evidence.168 

For capital defendants of Color to be treated fairly in the capital sen-
tencing process, a way has to be found to reliably bridge the “empathic di-
vide” that separates them from jurors. As we have repeatedly suggested, 
although it exists in every capital case, that divide is greater and more diffi-
cult to traverse in cases where White jurors sit in judgment of Black defend-
ants. If anything, the immense burden that must be shouldered by defense 
team members in preparing a capital penalty trial—conducting painstaking-
ly in-depth and elaborate pretrial investigation into the client’s background 
and social history; the organization of diverse life facts into a meaningful 
narratives with coherent mitigating themes; and planning an effective, hon-
est, humanizing presentation to jurors that places the defendant’s behavior 
in a larger context that will allow them to better understand him—is even 
greater in such cases. In all capital penalty trials, “the goal is . . . to reach 
conclusions about how someone who has had certain life experiences, been 
treated in particular ways, and experienced certain kinds of psychologically-
important events has been shaped and influenced by them.”169 

Of course, the mitigating narratives that contextualize the lives of cap-
ital defendants for jurors have to be assembled, organized, and presented by 
defense teams, some of whose members may have very little background or 
experience with these issues. Here, too, in the case of defendants of Color, 
an empathic divide may separate team members from their clients. Those 
who lack the necessary training, resources, motivation, or insight to appre-
ciate and effectively present the important race-related facts and circum-
stances are less able to make the defendant’s life understandable to the jury. 
Thus, it is important to increase the diversity of defense teams and ensure 
that they are provided with culturally and racially sensitive training. 
  
 167. See, e.g., Smith & Haney, supra note 58, at 344, 347. 
 168. The recorded deliberations from our study indicated that jurors who could ar-
ticulate a “narrative for life” tied to the mitigating evidence presented were able to do just 
that with their fellow jurors. The narrative for death—which generally rejected the mitigating 
evidence as relevant to the decision, and instead was hyper-focused on the capital crime 
itself—was generally the more hegemonic viewpoint in deliberations that jurors arguing for 
life had to overcome. Mona Lynch & Craig Haney, “Just Feel It”: Mock Capital Jurors’ 
Emotional Expressions in Life and Death Deliberations (unpublished manuscript) (on file 
with authors). 
 169. Craig Haney, The Social Context of Capital Murder: Social Histories and the 
Logic of Mitigation, 35 SANTA CLARA L. REV. 547, 561 (1995). 
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In the final analysis, because racism is infused so deeply and systemi-
cally into the fabric of capital punishment in the United States, there is al-
ways the possibility that even these wide-ranging reforms will fall short, 
and racially discriminatory death sentencing will persist. In order to avoid 
the disingenuous “let them eat due process” approach endorsed in 
McCleskey,170 in which a parade of seemingly well-intended procedural pro-
tections was used to sidestep the empirically documented fact that they had 
clearly not prevented widespread discrimination, an overarching framework 
must be imposed to assess racially disparate outcomes and implement a 
decisive remedy when they have been demonstrated. The passage of the 
Racial Justice Act in North Carolina, which was signed into law in 2009, is 
a model of such an approach.171 It allows for a statistical showing that the 
race of defendant and/or victim impacted prosecutorial charging decisions 
or jury sentencing decisions, and it allows for challenges of jury selection 
procedures on the basis of disparate impact statistics.172 

Moreover, the statute is sensitive to the multi-level nature of the sys-
tem of death sentencing, and the various jurisdictions in which patterns of 
disparity may emerge. Thus, it allows for statistical evidence to be presented 
at the county, the prosecutorial district, judicial division, or state level.173 
Indeed: 

[T]he examination of the impact of race called for by the RJA is an examination of 
this multi-level system of death penalty administration at the time relevant to each 
case. If the system, when examined at the state-wide level, reveals the systemic 
improper influence of race at a relevant time, then the death verdicts that are a 
product of that system at that time period cannot stand. If, however, no state-wide 
systemic problem is found, then the capital defendant may press his case based on 
an examination of the data by judicial division, judicial district, or county.174 

With sufficient statistical and/or other direct evidence in support of 
any of these claims, the burden shifts to the state to rebut the data. However, 
absent a convincing rebuttal, the death sentence must be vacated and a life 
sentence imposed in the case. 

While this law is under near constant threat of repeal by the legisla-
ture,175 it represents one of the most effective ways to ultimately safeguard 

  
 170. See Craig Haney, The Fourteenth Amendment and Symbolic Legality: Let Them 
Eat Due Process, 15 LAW & HUM. BEHAV. 183 (1991). 
 171. N.C. GEN. STAT. §§ 15A-2010-2012 (2011). 
 172. Seth Kotch & Robert P. Mosteller, The Racial Justice Act and the Long Struggle 
with Race and the Death Penalty in North Carolina, 88 N.C. L. REV. 2031 (2010). 
 173. N.C. GEN. STAT. § 15A-2012(a). 
 174. Kotch & Mosteller, supra note 172, at 2118-19. 
 175. Nathan Koppel, N.C.’s Racial Justice Act Survives (At Least for Now), Law 
Blog, WALL ST. J. (June 17, 2011, 12:22 PM), http://blogs.wsj.com/law/2011/06/17/n-c-s-
racial-justice-act-survives-at-least-for-now/?mod=google_news_blog. 
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against racially discriminatory capital prosecutions and sentencing. It should 
be adopted on a national level. 

CONCLUSION 

Social scientists understand contemporary racism in terms that are 
very different from—and render it far more problematic than—its simplistic 
formulation in law. The legal system’s inability or unwillingness to more 
directly and effectively confront the problem of racialized decision making 
continues to plague all aspects of our nation’s system of death sentencing. 
We concede that those remedies that are most likely to effectively address 
the pernicious effects of racism are the ones that are the most radical and 
least likely to be implemented. Indeed, we acknowledge that even the more 
pallid remedies that have been proposed—such as improved sentencing 
instructions—have only been sporadically implemented and enforced. Ra-
cial justice has proven to be an elusive goal in the overall administration of 
capital punishment in the United States. Absent much more forceful advo-
cacy and a much greater commitment on the part of courts and legislatures, 
it is unlikely ever to be achieved. 

On the other hand, there have been a few positive developments in re-
cent years. Over the last decade, several states have taken seriously the 
sometimes inter-connected problems of wrongful convictions and race-
based decision making in capital cases. Outright abolition, based in large 
part on these grounds, has recently occurred in New Jersey, New York, New 
Mexico, and Illinois. Other states, including Maryland, have imposed mora-
toria for periods of time to study its racially biased application.176 And the 
aforementioned Racial Justice Act passed in North Carolina is another sig-
nificant advance.177 

Short of outright abolition, of course, the challenge of overcoming rac-
ism in the administration of capital punishment will require a creative, deci-
sive, and overarching set of remedies to be persistently pursued and consci-
  
 176. Lori Montgomery, Maryland Suspends Death Penalty; Glendening Awaits Re-
port on Racial Bias in Murder Prosecutions, WASH. POST, May 10, 2002. Maryland has a 
different moratorium in place at present in part due to issues with the lethal injection proto-
col. John Wagner, National NAACP Leader to Join Md. Death Penalty Opponents, WASH. 
POST, Jan. 9, 2012, available at http://www.washingtonpost.com/blogs/maryland-politics 
/post/national-naacp-leader-to-join-md-death-penalty-opponents/2012/01/09/gIQAdGYxmP_ 
blog.html. This moratorium has been in effect for over 5 years, and there is considerable 
political interest in abolition. Id. In the most recent moratorium to be declared, Oregon Gov-
ernor John Kitzhaber described the death penalty system as “inequitable,” among other prob-
lems, in justifying his action. Helen Jung, Gov. John Kitzhaber: Oregon Death Penalty Fails 
‘Basic Standards of Justice,’ THE OREGONIAN, Nov. 22, 2011, available at 
http://www.oregonlive.com/pacific-northwest-news/index.ssf/2011/11/gov_john_kitzhaber 
_oregon_deat.html. 
 177. N.C. GEN. STAT. §§ 15A-2010-2012. 
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entiously implemented. These remedies must be premised on what we now 
know about the nature and operation of modern racism, including the frank 
recognition that, contrary to prevailing legal wisdom, it is not solely a prob-
lem of conscious, motivated individual actors who engage in “purposeful 
discrimination.”178 Because it often operates implicitly, as a function of 
structural, institutional, and even biographical forces, it must be combated 
with remedies that extend far beyond the openly prejudiced, single individ-
uals who are most often targeted. 

 

  
 178. McCleskey v. Kemp, 481 U.S. 279, 292 (1987). 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
    /Arial-Black
    /Arial-BlackItalic
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /ArialUnicodeMS
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Impact
    /LucidaConsole
    /Tahoma
    /Tahoma-Bold
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 1200
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 1200
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata pogodnih za pouzdani prikaz i ispis poslovnih dokumenata koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [612.000 792.000]
>> setpagedevice


