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This dissertation analyzes narratives in California capital trials to investigate how the law is constitutive and/or deconstitutive of ‘the American Creed,’ a nexus of ideologies (liberty, egalitarianism, individualism, populism, and laissez faire) unique to the United States.  Utilizing a grounded approach, this study draws on the entire record of California death sentence resulting trials from three large and diverse California counties for the years 1996 – 2004 (N = 37), as well as interviews with 26 capital caseworkers (attorneys, judges, and investigators) from the same counties.  Employing the theoretical framework proposed by Ewick and Silbey (1995) to study hegemonic and subversive narratives, and also the ethnographic approach advocated by Amsterdam and Hertz (1992) to study the producers and processes of constructing legal narratives, this dissertation traces the ideological content carried within the stories told by everyday practitioners of capital punishment by investigating the content, process, and ideological implications of these narratives.


Descriptive findings show that the racial and socioeconomic demographics of capital defendants in this data set correspond to previous death penalty research on the demographics of capital defendants.  African American and Latino men are disproportionately represented in this population when compared to their numbers in the respective counties, and nearly all of the defendants were either indigent or poor.


This study also shows that prosecutors and defenders construct stereotypical characterizations of victims and defendants.  I introduce a typology of these characters, which includes prosecution characters such as ‘The Upstanding Immigrant,’ The Pure Woman,’ and ‘The Lurking Rapist,’ among others. Notably, defenders almost never develop stereotypical characterizations of victims, suggesting that prosecutors alone hold the ability to socially construct murder victims.  Defender stereotypes of defendants include ‘The Reformed Bad Guy,’ ‘The Mentally Ill Person,’ and ‘The Innocent Guy,’ among others.


The central theoretical finding from this research is that the narratives constructed by both prosecutors and defenders tend to instantiate the ideological tenets of the American Creed. One expectation that preceded this investigation was that prosecutor narratives would instantiate Creed ideologies and that defender narratives would subvert them.  However, this research demonstrates that while prosecutor narratives generally live up to this expectation, defender narratives also often valorize hegemonic themes, such as individualism or populism. Rarely in these cases did the defense come close to articulating anything explicitly subversive of any ideology.


Arguments constructed by prosecutors conform to Amsterdam and Bruner’s (2000) theory of narrative, in which the story begins with a ‘steady state’ which is interrupted by a conflict or ‘trouble’ which in turn calls for a form of ‘redress,’ and which concludes with a ‘coda’ expressing some kind of ‘moral of the story.’  The modal prosecutor narrative followed this form: the protagonist is the victim, the ‘steady state’ is the victim’s placid world, the ‘trouble’ is the defendant’s violent interruption of this placid world, the ‘redress’ is the death penalty for the defendant, the lesson in the ‘coda’ is that retribution (and often also incapacitation) is society’s only suitable response to the murder because the victim’s family deserves it. These narratives focused on themes of individual responsibility, ‘evil,’ sociopathy, and retributive redress for murder.


Defender narratives were significantly less in line with Amsterdam and Bruner’s model of narrative.  Instead, defenders tended to discursively propose a series of factors for jurors to consider in weighing their penalty decision, without organizing these factors into a narrative structure.  In a few examples from these data, defenders did construct relatively coherent narratives, with the defendant cast as the protagonist rather than the victim, but this was the exception to the rule. Defense narratives focused on themes of the defendant’s diminished autonomy caused by forces such as poverty, neglect and abuse, mental illness, and intoxication; they also occasionally focused on lingering doubt.


Another expectation preceding this research was that capital defenders generally engage in cause lawyering, meaning a process in which lawyers specifically and purposefully apply themselves discriminately, using the law as a tool to take on a cause—sometimes at the expense of their particular client.  However, this investigation demonstrates that these capital defenders tend not to engage in cause lawyering.  Although defenders usually delineated some contextual factors and occasionally attributed some degree of causality to those factors, never did any trial defender point out the ideological implication of this argumentation.


Finally, this investigation shows that capital prosecutor discourse and consciousness evince contradictory themes, notably a profound legal tension. While instantiating ideological themes that may underlie state killing (such as retribution and individualism) in trial discourses and also interviews, prosecutors simultaneously assert the primacy of ‘facts’ and law.  This is paradoxical because there is a contradiction between the rational, formal, bureaucratic process through which prosecutors narratively construct reality and the affective, moralistic, and inflammatory content of that constructed reality.  Moreover, prosecutors’ deep commitment to and valorization of the rational, formal law is at odds with their belief that the law’s purpose is to provide retribution on the behalf of the families of murder victims and also society in general. 


This study engages directly with the current theoretical debate in death penalty research on the role of cultural commitments to ‘American’ ideologies in the retention of capital punishment. Ultimately, this dissertation illuminates the elusive yet powerful role of ideology in legal discourses.  Through analyzing the content and processes of death penalty narratives, this research illuminates the covert life of the American Creed in the law.
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